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RECOVMENDED ORDER

Adm ni strative Law Judge Don W Davis of the Division of
Adm nistrative Hearings (DOAH) held a final hearing in the
above-styled matter on May 20 through 22, 2002, in Bushnell,
Florida. The follow ng appearances were entered:

APPEARANCES

For Petitioners, Sunter Citizens Against Irresponsible
Devel opnent, Inc., and T. Daniel Farnsworth:

John R Thomas, Esquire

Thonmas & Associ ates, P. A

233 Third Street, North

Suite 101

St. Petersburg, Florida 33701



For Petitioners, Kenneth Roop and Aubrey Varnum

M chael A. Skelton, Esquire
11007 North 56th Street

Suite 204

Tenpl e Terrace, Florida 33617

For Respondent, Sout hwest Florida Water Managenent
District:

Margaret M Lytle, Esquire

St eve Rushing, Esquire

Sout hwest Fl ori da Water Managenent District
2379 Broad Street

Brooksville, Florida 34604-6899

For Respondent, The Villages of Lake-Sunter, Inc., and
the Intervenors, North Sunter Uility Conpany, L.L.C., and
The Villages Water Conservation Authority, L.L.C.:

Martha Harrell Chunbler, Esquire
Nancy G Linnan, Esquire
Carlton Fields Law Firm

Post O fice Drawer 190

Tal | ahassee, Florida 32302-0190

STATEMENT OF THE | SSUE

Whet her proposed Water Use Permits Nos. 20012236. 000 (the
Pot abl e Water Pernmit) and 20012239.000 (the Irrigation Permt)
and proposed Environnmental Resource Permt No. 43020198. 001 (the
ERP) shoul d be issued by the Respondent, Southwest Florida Water
Managenent District (the District).

PRELI M NARY STATEMENT

On August 31, 2001, North Sunter Utility Conpany, L.L.C.
(the Uility), and The Villages Water Conservation Authority,
L.L.C. (the Authority), sinultaneously applied to the District

for permts to withdraw groundwater to serve a portion of the



devel opment known as The Villages of Sunter. On July 5, 2001,
The Villages of Lake-Sunter, Inc. (the Villages Inc.), which is
the general partner of both the Utility and the Authority,
applied for a permit to construct a stormivater nmanagenent system
that would al so serve a portion of The Villages of Sunter.

| ssuance of the Potable Water and Irrigation Permts are subject
to the criteria contained in Rule 40D-2.301, Florida

Adm ni strative Code, while the issuance of the ERP is subject to
those criteria set forth in Rules 40D-4.301 and 40D-4. 302,

Fl ori da Adm ni strative Code.

After initial application submttals and receipt of
additional information and clarification fromthe applicants
with regard to all three applications, the District issued
notices of its proposed issuance, together with proposed pernits
on the follow ng dates: the ERP on Decenber 28, 2001; the
Pot abl e Water Permit on January 28, 2002; and the Irrigation
Permit on January 29, 2002.

On February 22, 2002, Sunter Citizens Against lrresponsible
Devel opnent, Inc. (SCAID), filed petitions challenging the
District’s proposed agency action on each of the three
applications. The District entered orders dism ssing the
petitions, w thout prejudice, on February 28, 2002, and, on
March 13, 2002, SCAID - now joined by Kenneth Roop, Aubrey

Varnum and T. Daniel Farnsworth - filed anmended verified



petitions challenging the issuance of the permts. These
anmended petitions, although specifically brought pursuant to
Section 403.412, Florida Statutes, also allege that the
Petitioners will be substantially affected by the issuance of
the permts.

Prior to transmttal of the proceedings to the D vision of
Adm ni strative Hearings (DOAH), the D strict dism ssed
Farnsworth, with prejudice, fromthe two proceedi ngs chall engi ng
i ssuance of the Potable Water and Irrigation Permts, as his
petitions were untinmely. The anended petitions of SCAID, Roop
and Varnum and - as to Case No. 02-1123 only - Farnsworth were
then forwarded to DOAH on March 19, 2002. After the petitions
were received by DOAH, the Utility and the Authority filed
notions to intervene and Respondent, the Villages Inc., noved to
have all three proceedi ngs consol i dat ed. Al'l three notions
were granted and the consol i dat ed proceedi ng was schedul ed for
heari ng on May 20 through 23, 2002.

In the Prehearing Stipulation, the Petitioners allege that
the rule criteria for issuance of the three permts have not
been net, while the Villages Inc., the Uility, and the
Authority (jointly "the Applicants") and the District assert
that the applicable criteria have been net and, therefore, the

Applicants are entitled to have the permts issued.



At the final hearing, the District and the Applicants
jointly presented the testinony of three fact w tnesses:
John E. Parker, Jackson Sullivan, and Robert Farner. They al so
presented the testinony of five expert w tnesses: Vivian
Bi el ski, an expert in hydrol ogy, geohydrol ogy, and water use
permtting; Kenneth Barrett, an expert in surface water
managenent and environnmental resource permtting; Leonard
Bartos, an expert in |imology, wetlands delineation, wetlands
mtigation, and environnental resource and water use permtting;
John W Parker, an expert in hydrol ogy, geohydrol ogy, and water
use permtting; and Nichol as Andreyev, an expert in geotechnica
engi neeri ng and geohydrology. |In addition, the District and the
Applicants offered into evidence 28 exhibits, all of which were
adm tted.

Petitioners offered the factual testinony of the three
i ndi vidual Petitioners: Roop, Farnsworth, and Varnum as well
as that of two other lay witnesses, WIlliamCay Wng and
Russell Weir. Petitioners also offered the expert testinony of
Dr. Devo Seereeram Ph.D., - an expert in hydrogeotechnica
engi neeri ng, hydrol ogy, and hydrogeol ogy - and offered into
evi dence the deposition of Andreyev. Twelve (12) exhibits
offered by Petitioners were adm tted.

The parties jointly introduced five exhibits that were

received into the record.



The Transcript of the final hearing was filed on May 24,
2002, and the parties filed their Proposed Recommended Orders
ten days thereafter on June 3, 2002.

FI NDI NGS OF FACT

The Parties

1. The individual Petitioners, Farnsworth, Roop, and
Varnum are all Florida citizens and residents of Sunter County.

2. None of the individual Petitioners offered any evi dence
relating to direct inpacts that the ERP woul d have on their
property. Wth respect to the Potable Water and Irrigation
Permts, anecdotal testinony was presented by Petitioners and
Wng and Weir relating to well failures and sinkholes in the
area. Two Petitioners, Roop and Varnum live in close proximty
to the property enconpassed by the three permts. Petitioner
Farnsworth’ s property is approximately three and a half mles
fromthe project boundary. Wng and Wir |ive approximtely
four and a half to five and 18 mles fromthe project site,
respectively.

3. SCAIDis a Florida not-for-profit corporation that has
approxi mately 130 nmenbers. Farnsworth, the president of SCAID
identified only Roop and Varnum as nmenbers who will be directly

affected by the activities to be authorized by the permts.



4. The District is the adm nistrative agency charged with
the responsibility to conserve, protect, manage, and control
wat er resources within its boundari es.

5. The Utility and the Authority are limted liability
conpani es, of which the Villages Inc. is the nmanagi ng partner.
The Villages Inc. is a Florida corporation. The Uility, which
wll serve as a provider of potable water, is regulated by the
Public Service Conm ssion, while the Authority which wll
provide irrigation water, is not.

The Villages Inc., Devel opnent

6. The Villages Inc. is a phased, m xed use, retirenent
comrunity, which is |located at the intersecting borders of Lake,
Marion, and Sunter Counties. Devel opnent has been on going
since at least 1983, with a current planning horizon of the year
20109.

7. Currently, there are 15,362 constructed dwelling units
in the built-out portion of the Villages Inc. that are | ocated
in Lake County and the extreme northeast corner of Sunter
County. The portion |located in Marion County is 60 percent
conplete, with 750 hones conpl eted and anot her 600 under
construction. Approximately another 22,000 residences are
pl anned for devel opnent in Sunter County by the year 2012, with
an additional 10,200 by the year 2019. However, the Potabl e

Water and Irrigation Permts are only for a six-year duration,



and the ERP has a duration of only six years. None of the
permts authorize devel opnent activities beyond that tine frane.
Cenerally speaking, the three permts at issue include an area
owned by the Villages Inc. that lies in northeast Sunter County
Sout h of County Road 466 and North of County Road 466A.

However, it is not projected that this entire area will be
built-out during the terns of three proposed permts.

Area Hydrol ogy and Topography

8. In the area of the Villages Inc., there is a |ayer of
approxi mately five to ten feet of sand at the |and surface,
which is underlain by ten to 70 feet of a clayey sand. Both of
these constitute the surficial aquifer and are extrenely | eaky,
allow ng water to percolate easily through to a | ower | ayer.
Except in the vicinity of Lake Mona, there is no water in the
surficial aquifer except after rainfall events.

9. The clayey sand layer is underlain by the Upper
Floridan, a linmestone unit. The top of this linestone |ayer
("the top of the rock") occurs at fluctuating depths of
between 30 and 70 feet. At approxinmately 350 to 400 feet bel ow
the land surface, there begins a transition to a denser unit
that serves as a confining | ayer between the Upper Floridan
production zone and the Lower Floridan production zone. This
confining |ayer, which was confirned by drilling at three

| ocations in the Villages Inc. is approximtely 150 feet thick



in the area of the Villages Inc. Another transition, this tinme
to a |l ess dense formation, begins at approximately 550 to 600
feet, which is considered the top of the Lower Floridan
producti on zone.

10. Wiile testing conducted on the project site indicated
al nost no | eakage between the Upper and Lower Floridan
production zones, it is generally known by experts that there is
some exchange of water between the two | ayers.

11. Both the Upper and the Lower Floridan contain water
that nmeets potabl e water standards and both are consi dered water
production zones. The water quality of the two zones is not
significantly different.

12. The project area is prone to karst activity, that is,
the formati on of sinkholes. Sinkholes are formed as a result of
the col |l apse of the overburden above subsurface cavities which
have been formed through a very gradual dissolution of
limestone, thus resulting in a "sink"” at the |and surface.

13. Surface water bodies in the area include Lake M ona,
Bl ack Lake, Cherry Lake, and Dry Prairie, as well as several
ot her small wetl ands.

The Potable Water and Irrigation Permts

14. The potable water permt is for the withdrawal from
t he Upper Floridan Aquifer of 1.164 mllion gallons of water per

day (MED), on an annual average, for potable use in residences
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and both commercial and recreational establishnents. |t also
[imts the maxi mum wi t hdrawal during peak nonths to 2.909 MaD

15. The Irrigation Permt is for the withdrawal fromthe
Lower Floridan Aquifer of 2.850 M3, on an annual average, for
use in irrigation. The peak nonth usage rate perm ssi bl e under
t he proposed permt would be 9.090 M&. Water w thdrawal under
the Irrigation Permit will be used for the irrigation of
residential |awns, conmon areas, commercial |andscapi ng, and
gol f courses.

Model i ng of Drawdowns

16. In assessing the inpacts of proposed water w thdrawal s
froman aquifer, District personnel considered effects on the
aqui fers and on-surface water features in the area. Conputer-
generated nodels of the predicted effects of the Potable Water
and Irrigation Permts w thdrawal s provided one of the principa
bases for this assessnment. The prinmary geol ogi st assigned to
review the permt applications reviewed two of the nodels
subnmitted by the Utility and the Authority (jointly the WJP
Applicants) and ran one personal nodel of her own in order to
predict the effects of the proposed withdrawals on the aquifers,
as well as on any wetlands and ot her surface water bodies. 1In
particul ar, the nodels predict both the vertical and horizontal

extent to which the withdrawals may | ower the | evel of water
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within the aquifers and in-surface waters under various
condi ti ons.

17. One of the nodels submtted by the WUP Applicants
predi cted drawdowns during a 90-day period of no rainfall while
the other predicted the inpacts of the withdrawals over the life
of the permts, considered cunulatively with the effects of
withdrawal s fromthe already-existing Villages' devel opnent in
Sunter, Marion, and Lake Counties. The District’s geol ogi st
nodel ed the inpacts of the withdrawals over the life of the
permts and included the cunul ative effects of all of the
current Villages' withdrawals in Sunter County. Al of these
nodel s i ncluded the conbi ned effects of both the proposed
Pot abl e Water and the Irrigation Permts.

18. Based upon these nodels, it is concluded that there
will be no significant drawdowns as a result of the w thdrawals
aut hori zed by the proposed water use permts. Specifically, the
only predicted drawdown in the surficial aquifer (0.25 feet of
drawdown) is in an area where there are no natural surface water
features. Drawdown in the Upper Floridan is predicted at
between 0.1 and 0.2 feet, while the drawdown in the Lower
Floridan is predicted at a maximumof 1.5 feet. These m nor
drawdowns are not expected to cause any adverse inpacts.

19. Transmissivity is the rate at which water noves

hori zontally through the aquifer. In areas with high
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transmssivity, the results of water withdrawals froman aquifer
will generally be low in magnitude, but broad in |lateral extent.
Water withdrawals fromareas of low transmssivity wll result
in cones of depression that are nore |limted in |lateral extent,
but steeper vertically. The use of too high a transm ssivity
rate in a nodel, would overpredict the horizontal distance of

t he drawdowns caused by w thdrawal s, but woul d underpredict the
vertical drawdown in the immediate vicinity of the w thdrawal.
Conversely, use of too low a transm ssivity woul d over- predict
the effects in the imediate vicinity of the w thdrawal but
underpredict the lateral extent of the drawdown.

20. The WUP Applicants’ nodels used a transm ssivity val ue
for the Lower Floridan Aquifer of 100,000 feet squared per day
("ft.?/d"). The WJUP Applicants’ consultant derived the
transm ssivity values froma regional nodel prepared by the
University of Florida. The regional nodel uses a transm ssivity
value for the entire region of 200,000 ft.? d for the Lower
Floridan. Wiile that transm ssivity is appropriate for
assessing |l arge-scale inpacts, on a nore |localized |evel, the
transm ssivity of the aquifer nay be |lower. Therefore, the WP
Applicants’ consultant net with District representatives and
agreed to use a value half that used in the University of

Florida nodel. A simlar approach was used for the
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transm ssivity value used in nodeling effects in the Upper
Fl ori dan.

21. Notably, specific transmssivity values recorded in
four wells in the Villages Inc. area were not used because two
of these wells were only cased to a depth of just over 250 feet,
wi th an open hole below that to a depth of 590 feet. Thus, the
transm ssivity neasured in these wells reflect conditions in the
confining layer at the imediate | ocation of the wells - not the
transm ssivity of the Lower Floridan production zone. Further,
site-specific information on transm ssivity, measured during
punp tests at individual wells, does not correlate well to the
transm ssivity of the aquifer, even at short distances fromthe
well. Transm ssivities neasured at individual wells are used to
deternmi ne the depth at which the punp should be set in the well,
not to determne the transmssivity of the aquifer. Thus, the
use of transm ssivities derived fromthe regional nodel, but
adjusted to be conservative, is entirely appropri ate.

24. Moreover, using a transmssivity in her nodeling of
the project inpacts of 27,000 ft.?/d for the Lower Floridan
Aqui fer, the district geol ogist’s nodel predicted no adverse
i mpacts.

25. Leakance is the neasure of the resistance of novenent
vertically through confining units of the aquifer. The | eakance

val ue used by the District for the confining | ayer between the
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Upper and Lower Floridan was taken fromthe University of

Fl ori da nodel. Tests conducted on the site actually neasured
even | ower | eakance values. Thus, the evidence establishes that
t he | eakance value used in the WUP Applicants’ and the
District’s nodeling for the Floridan confining | ayer was
reasonabl e and appropri ate.

26. Conpetent, substantial evidence also establishes that
t he | eakance val ue used for Lake M ona was reasonable. The WJP
Applicants submtted to the District substantial data, gathered
over several years, reflecting the balance of water flowing into
Lake Mona and the |lake's levels in relation to the
potentionmetric surface. This docunentation verified the
| eakance val ue used for Lake Mona in the nodeling.

27. Finally, the District nodeling used appropriate
boundary condition paraneters. The District nodeling used what
is known as the "constant head" boundary and assunes the
exi stence of water generated off-site at the boundaries. Such a
boundary sinmul ates the discharge of the aquifer at a certain
| evel . The use of constant head boundaries is an accepted
practi ce.

28. The nodel i ng conducted on behalf of the District and
the Applicants provides a reasonabl e assurances that the Potable
Water and Irrigation Permits will not cause adverse water

quality or quantity changes to surface or groundwater resources,
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wi |l not cause adverse environmental inpacts to natural
resources, and will not cause pollution of the aquifer.

Furt hernore, because the predicted drawdowns are so
insignificant, reasonabl e assurances have been provided that the
withdrawals will not adversely inpact existing off-site | and
uses or existing legal withdrawals. The nodeling al so provides
reasonabl e assurances that the withdrawals wll not be harnfu

to the water resources of the District.

29. Moreover, nonitoring requirenents included in the
proposed Potable Water and Irrigation Permts provide additional
reasonabl e assurance that — should the withdrawal effects exceed
t hose predicted by the nodeling — such effects are identified
and necessary steps are taken to mtigate for any potenti al
i nmpacts. The District has reserved the right to nodify or
revoke all or portions of the water use permts under certain
ci rcumnst ances.

30. Specifically, the proposed Potable Water Permt
requires a nmonitoring plan that includes the follow ng pertinent
provi si ons:

b. There shall be no less than three
con;rol_metland and ten onsite wetl and
nonitoring sites;

c. A baseline nonitoring report, outlining
the current wetland conditions;

16



e. A statenent indicating that an analysis
of the water |evel records for area | akes,

i ncluding Mona Lake, Black Lake, Cherry
Lake, Lake Deaton and Lake Giffin, wll be
i ncluded in the annual report;

f. A statenent indicating that an anal ysis
of the spring flow records for Gum Spring,
Silver Spring, and Fenney Spring, will be

i ncluded in the annual report;

* * *

i. WIdlife analyses for potentially

i npact ed wetl ands, | akes, and adj acent
property owner uses or wells, including
met hods to determ ne success of the
mtigation;

j. Amtigation plan for potentially

i npacted wetl ands, | akes, and adj acent
property owner uses or wells, including
nmet hods and t hreshol ds to determ ne success
of the mtigation;

k. An annual report of an analysis of the
noni toring data .

Simlar provisions are included in the proposed irrigation
permt. The WJUP Applicants, in conjunction with the District,
have devel oped sites and net hodol ogies for this nonitoring.

Reasonabl e Denand

31. The water to be w thdrawn under the proposed Potable
Water Permit will serve 10,783 people. This total results from
the sinple multiplication of the nunber of residences to be
built during the next six years (5,675) by the average nunber of
residents per household (1.9). Those nunbers are based upon

hi storical absorption rates within the Villages Inc. devel opnent
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since 1983, an absorption rate that doubl es approxi nately every
five years.

32. The Utility proposed a per capita use rate of 108
gal l ons per day for potable use only. District personnel
i ndependently verified that per capita rate, based upon current
usage in the existing portions of the Villages Inc. and
determ ned that the rate was reasonable. Based upon the
popul ati on projections and the per capita rate, the District
determ ned that there is a reasonable demand for the w thdrawal
of the anobunt of water, for potable purposes, that is reflected
in the Potable Water Permt.

33. The Uility has provided reasonabl e assurance
regarding the Uility' s satisfaction of this permtting
criterion.

34. As to the irrigation permt, the Villages Inc. plans,
wi thin the next six years, to conplete the construction of 1,911
acres of property that will require irrigation. The anount of
water originally requested by the Authority for irrigation
wi t hdrawal s was reduced during the course of the application
process at the request of the District.

35. The District determ ned the reasonabl e amount of
irrigation water needed through the application of AGMOD, a
conmput er nodel that predicts the irrigation needs of various

vegetative covers. Since the Authority intends to utilize
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treat ed wastewat er ef fl uent as another source of irrigation
water, the District reduced the anmount of water that it would
permt to be withdrawn fromthe Lower Floridan for irrigation
The District, thus, determ ned that the Authority would

need 1.59 M3D annual average for recreational and aesthetic area
irrigation and 1.26 M3D annual average for residential |awn
irrigation, for a total of 2.85 M3D.

36. The Villages Inc. also plans to accunul ate stormat er
in lined ponds for irrigation use. However, unlike its
treatment of wastewater effluent, the District did not deduct
accumul ated stormmater fromthe anmount of water deenmed necessary
for irrigation. This approach was adopted due to the inability
to predict short-termrainfall anpunts.

37. The uncontroverted evidence of record establishes
reasonabl e assurances that there is a reasonable demand for the
anount of water to be withdrawn under the proposed irrigation
permt.

Conservati on and Reuse Measures

38. Both the Uility and the Authority applications
i ncl uded proposed neasures for the conservation and reuse of
water. The conservation plan submtted in conjunction with the
irrigation permt application provides for control valves to
regul ate both the pressure and timng of irrigation by

residential users; contractual restrictions on water use by
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comer ci al users; xeriscaping; and an irrigation control system
for golf course irrigation that is designed to maxim ze the
efficient use of water. In addition, in the proposed permts,
the District requires the Uility and the Authority to expand
upon these conservation neasures through such neasures as
educational efforts, inclined block rate structures, and annual
reporting to assess the success of conservation neasures.

39. The Authority also conmtted to reduce its dependence
on groundwater w thdrawals through the reuse of wastewater
effluent, both fromthe on-site wastewater treatnment facility
and through contract with the Gty of WIldwod. Reasonable
assurances have been provi ded that conservation measures have
been incorporated and that, to the maxi num extent practicable,
reuse measures have been incorporated.

Use of Lowest Available Quality of \Wter

40. In addition to the reuse of treated wastewater
effluent, the Authority intends to mnimze its dependence on
groundwater withdrawals for irrigation use through the reuse of
stormvat er accunul ated in |ined ponds. Thirty-one of the |ined
stormnater retention ponds to be constructed by the Vill ages
Inc. are designed as a conponent of the irrigation system
on-site. Ponds wll be grouped with the individual ponds w thin
each group linked through underground piping. There will be an

el ectronically controlled valve in the stormvater pond at the
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end of the pipe that will be used to draw out water for
irrigation purposes.

41. These |lined stormvat er ponds serve several purposes.
However, the design feature that is pertinent to the reuse of
stormnater for irrigation is the inclusion of additional storage
capacity below the top of the pond liner. No groundwater wl|
be withdrawn for irrigation purposes unless the |evel of
stormnater in these |ined ponds drops bel ow a desi gned m ni mum
irrigation level. G oundwater punped into these ponds wll then
be punped out for irrigation. Thus, the use of groundwater for
irrigation is mnimzed. The Authority has net its burden of
proving that it will use the |owest quality of water avail abl e.

42. Wth respect to the potable permt, the evidence
establishes that there are only mnor differences between the
water quality in the Upper Floridan and Lower Floridan in this
area. The Upper Floridan is a reasonable source for potable
supply in this area. Thus, reasonabl e assurances have been
provided by the UWility that it will utilize the | owest water
quality that it has the ability to use for potabl e purposes.

Wast e of Water

43. In regard to concerns that the design of the Villages
Inc.'s stormwater/irrigation systemw |l result in wastefu
| osses of water due to evaporation fromthe surface of the lined

ponds, it nmust be noted that there are no artesian wells

21



relating to this project and nothing in the record to suggest
that the groundwater withdrawals by either the Uility or the
Aut hority will cause excess water to run into the surface water
system

44, Additionally, the evidence establishes that, to the
extent groundwater will be withdrawn fromthe Lower Floridan and
punped into |ined stormivater ponds, such augnentation is not for
an aesthetic purpose. Instead, the groundwater added to those
ponds will be utilized as an integral part of the irrigation
systemand will be limted in quantity to the anbunt necessary
for imediate irrigation needs.

45. Finally, the water to be withdrawn will be put to
beneficial potable and irrigation uses, rather than wasteful
pur poses. Under current regulation, water lost fromlined
stormnat er ponds through evaporation is not considered as waste.
Thus, the Authority and the Utility have provided reasonabl e
assurances that their w thdrawal s of groundwater will not result
i n waste.
The ERP

46. The stormmater managenent system proposed by the
Villages Inc. will eventually serve 5,016 acres on which
residential, comrercial, golf course, and other recreational
devel opnment will ultinately be constructed. However, the

proposed permt currently at issue is prelimnary in nature and
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will only authorize the construction of stormmater ponds,
earthworks relating to the construction of conpensating flood
storage, and wetland mtigation.

Water Quality | npacts

47. The stormmater managenent systemw || include eight
shal |l ow treat nent ponds that will be adjacent to Lake M ona and
Bl ack Lake and 45 lined retention ponds. Thirty-one of these
lined ponds will serve as part of the irrigation systemfor a
portion of the Villages Inc.'s devel opnent. Al of these ponds
provi de water quality treatnent.

48. The unlined ponds will retain the first one inch of
stormnat er and then overflow into the | akes. The ponds provide
water quality treatnment of such water before it is discharged
into the | akes. The water quality treatnent provided by these
ponds provi des reasonabl e assurances that the project will not
adversely inpact the water quality of receiving waters.

49. While they do not discharge directly to surface
receiving waters, the lined retention ponds do provide
protection agai nst adverse water quality inpacts on groundwater.
There will be sonme percolation fromthese ponds, fromthe sides
at hei ghts above the top of the liner. However, the liners wll
prevent the discharge of pollutants through the highly perneable
surface strata into the groundwater. The Villages Inc. designed

the systemin this manner in response to concerns voiced by the
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Department of Environnental Protection during the DRI process
regardi ng potential pollutant |oading of the aquifer at the
retention pond sites. Furthernore, by distributing the
accunul ated stormwvater - through the irrigation system- over a
w der expanse of vegetated |and surface, a greater degree of
water quality treatnment will be achieved than if the stormater
were sinply permtted to percolate directly through the pond
bot t om

50. There is no reasonabl e expectation that pollutants
wi |l be discharged into the aquifer fromthe lined ponds. |If
dry ponds were used, there would be an accunul ati on of
pollutants in the pond bottom These neasures provide
reasonabl e assurances that there will be no adverse inpact on
the quality of receiving waters.

Water Quantity | npacts

51. Wth regard to the use of lined retention ponds, as
part of the Villages Inc.’s stormnvater system and the inpact of
such ponds on water quantity, the evaporative |osses fromlined
ponds as opposed to unlined ponds is a differential of
approxi mately one (1) inch of net recharge. The acreage of the
I ined ponds - even neasured at the very top of the pond banks -
is only 445 acres. That differential, in terns of a gross water
bal ance, is not significant, in view of the other benefits

provi ded by the |ined ponds.
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52. As part of the project, wetlands will be created and
expanded and other water bodies will be created. After
rainfalls, these unlined ponds will be filled with water and
will |lose as nuch water through evaporation as would any ot her
wat er body. The design proposed by the Villages Inc., however,
will distribute the accunmul ated stormnater across the project
site through the irrigation of vegetated areas.

53. The docunentation submtted by the Villages Inc.
establishes that the ERP will not cause adverse water quantity
inmpacts. The Villages Inc. has carried its burden as to this
permtting criterion.

Fl oodi ng, Surface Water Conveyance, and Storage | npacts

54. Parts of the project are located in areas designated
by the Federal Emergency Managenent Adm nistration (FEMA) as
100-year flood zones. Specifically, these areas are | ocated
al ong Lake M ona, Bl ack Lake, between Bl ack Lake and Cherry
Lake, and at sone |ocations south of Black Lake. Under the
District’s rules, conmpensation nust be provided for any | oss of
flood zone in filled areas by the excavati on of other areas.
The District has determ ned, based upon the docunentation
provided with the Villages Inc.’s application, work on the site
w Il encroach on 871.37 acre feet of the FEMA 100-year fl ood
zone. However, 1,051.70 acre feet of conpensating flood zone is

bei ng creat ed.
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56. The Villages Inc. proposes to mtigate for the | oss of
flood zone primarily in the areas of Dry Prairie and Cherry
Lake. At present, Cherry Lake is the location of a peat m ning
operation authorized by DEP permt. Mning has occurred at that
site since the early 1980s. The flood zone mtigation proposed
by the Villages Inc. provides reasonabl e assurance that it wll
sufficiently conpensate for any |oss of flood basin storage.

57. The Villages Inc.'s project provides reasonable
assurance that it will neither adversely affect surface water
storage or conveyance capabilities, surface or groundwater
| evel s or surface water flows nor cause adverse flooding. Each
of the 45 retention ponds to be constructed on-site will include
sufficient capacity, above the top of the pond liner, to hold a
100- year/ 24- hour stormevent. This includes stormnater drainage
fromoff-site. |In addition, these ponds are designed to have an
extra one foot of freeboard above that needed for the
100- year/ 24- hour storm thus providing approximtely an
addi tional 100 acres of flood storage beyond that which will be
| ost through construction on-site.

58. Furthernore, the Villages Inc. has proposed an
energency flood plan. 1In the event of a severe flood event,
excess water will be punped fromDry Prairie, Cherry Lake, and

Lake M ona and delivered to the retention ponds and to certain

26



gol f course fairways | ocated such that habitable |iving spaces
woul d not be endanger ed.

Envi ronnental | npacts and Mtigation

59. There are 601 acres of wetlands and surface waters of
various kinds in the Villages Inc.’s project area. Forty-one
acres of wetlands will be inpacted by the work that is
aut hori zed under the ERP. Each of these inpacted wetl ands,
along with the extent of the inpact, is listed in the ERP. The
i npacts include both fill and excavation and all wll be
per manent .

60. \When assessing wetl and i npacts and proposed mitigation
for those inpacts, the District seeks to ensure that the
activities proposed will not result in a net |oss of wetland
functionality. The object is to ensure that the end result wl
function at |least as well as did the wetlands in their
pre-inmpact condition. Functional value is judged, at least in
part, by the long termviability of the wetland. While small,

i sol ated wetl ands are not conpletely w thout value, |arge
wet | and ecosystens — which are | ess susceptible to surrounding
devel opnent — generally have greater |ong-term habitat val ue.
The District’s policy is that an applicant need not provide any
mtigation for the loss of habitat in wetlands of |ess than

0.5 acre, except under certain limted circunstances, including
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where the wetland is utilized by threatened or endangered
speci es.

61. Sone wetlands that will be inpacted by the Vill ages
Inc.”s project are of high functional value and sone are not as
good. The Villages Inc. proposes a variety of types of
mtigation for the wetlands inpacts that will result fromits
project, all of which are summarized in the ERP. 1In all, 331.55
acres of mtigation are proposed by the Villages Inc.

62. First, the District proposes to create new wetl| ands.
Approxi mately 11 acres of this new wetland will consist of a
mar sh, which is to be created east of Cherry Lake. Second, it
proposes to undertake substantial enhancenment of Dry Prairie, a
126-acre wetland. Currently — and since at |east the early
nineties — Dry Prairie received discharge water fromthe peat
m ning operation at Cherry Lake. Wthout intervention, when the
m ni ng operations stop, Dry Prairie would naturally becone drier
than it has been for several years and would | ose sone of the
habitat function that it has been providing. The Villages
Inc.” s proposed enhancenent is designed to match the current
hydroperiods of Dry Prairie, thus ensuring its continued habitat
val ue.

63. Third, the Villages Inc. has proposed to enhance
upl and buffers around wetl ands and surface waters by planting

nat ural vegetation, thus providing a natural barrier. Placenent
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of these buffers in conservation easenents does not provide the
Villages Inc. with mtigation credit, since a 25-foot buffer is
requi red anyway. However, the District determ ned that the
enhancenent of these areas provided functional value to the
wet | ands and surface waters that would not be served by the
easenents al one.

64. Fourth, the Villages Inc. will place a conservation
easenent over certain areas, including a 1500-foot radius
preserve required by the Fish and Wl dlife Conservation
Comm ssion (FWCC) around an identified eagles’ nest. These
areas will also be used for the relocation of gopher tortoises
and, if any are subsequently |ocated, of gopher frogs. Wile
the Villages Inc. is also perform ng sone enhancenent of this
area, it will receive no mtigation credit for such enhancenent
— which was required to neet FWCC requirenents. However, since
the conservation easenent will remain in effect in perpetuity,
regardl ess of whether the eagles continue to use the nest, the
easement ensures the continued, viability of the area’ s wetl ands
and provi des threatened and endangered speci es habitat.

65. In order to provide additional assurances that these
mtigation efforts will be successful, the District has included
a condition in the proposed permt establishing wetland

mtigation success criteria for the various types of proposed
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mtigation. |f these success criteria are not achieved,
additional mtigation nust be provided.

66. Wth the above described mtigation, the activities
aut hori zed under the ERP will not adversely inpact the
functional value of wetlands and other surface waters to fish or
wildlife. The Villages Inc. has nmet its burden of providing
reasonabl e assurances relating to this permt criterion.

Capability of Perform ng Effectively

67. The Villages Inc. has al so provided reasonable
assurances that the stormmater nmanagenment system proposed is
capabl e of functioning as designed. The retention ponds
proposed are generally of a standard-type design and will not
require conplicated maintenance procedures.

68. In its assessnent of the functional capability of the
system the District did not concern itself with the anount of
stormnater that the system m ght contribute for irrigation
purposes. Rather, it focused its consideration on the
st ormvat er managenent functions of the system The question of
the effectiveness of the systemfor irrigation purposes is not
relevant to the determ nation of whether the Villages Inc. has
met the criteria for permt issuance. Consequently, the record
establishes that the docunentation provided by the Villages Inc.
cont ai ns reasonabl e assurances that the stormmater systemw ||

function effectively and as proposed.
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Operation Entity

69. The Villages Inc. has created Conmunity Devel opnent
District No. 5 (CDD No. 5), which will serve as the entity
responsi bl e for the construction and mai nt enance of the
stormnvater system CDD No. 5 will finance the construction
t hrough special revenue assessnment bonds and will finance
mai nt enance through the annual assessnents. Simlar community
devel opnment districts were established to be responsible for
earlier phases of the Villages Inc.

70. The ERP includes a specific condition that, prior to
any wetlands inpacts, the Villages Inc. will either have to
provide the District with docunentation of the creation of a
comunity devel opnent district or present the District with a
performance bond in the anount of $1,698,696.00. Since the
undi sputed testinony at hearing was that CDD No. 5 has, in fact,
now been created, there are reasonabl e assurances of financial
responsibility.

Secondary and Cunul ative | npacts

71. The Villages Inc.’s application also provides accurate
and reliable information sufficient to establish that there are
reasonabl e assurances that the proposed stormwvater systemwl |
not cause unacceptabl e cunul ative inpacts upon wetl ands or ot her
surface waters or adverse secondary inmpacts to water resources.

The systemis designed in a manner that will neet water
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treatment criteria and there will be no secondary water quality
i npacts. Further, the use of buffers will prevent secondary
i npacts to wetl ands and wetl and habitats and there will be no
secondary inpacts to archeol ogical or historical resources. 1In
this instance, the stormnater system proposed by the Vill ages
Inc. will function in a manner that replaces any water quantity
or water quality functions |lost by construction of the system
72. In its assessnent of the possible cunmulative inpacts
of the system the District considered areas beyond the bounds
of the current project, including the area to the south that is
currently being reviewed under the DRI process as a substanti al
deviation. The District’s environnental scientist, Leonard
Bartos, also reviewed that portion of the substantial deviation
north of County Road 466A, in order to deternmine the types of
wet | ands present there. Furthernore, the District is one of the
revi ew agenci es that comrents on DRI and substantial deviation
applications. Wen such an application is received by the
District’s planning division, it is routed to the regulatory
division for review. The District includes its know edge of the
DRIs inits determnation that there are no cunul ati ve i npacts.
Reasonabl e assurances have been provided as to these permtting

criteri a.

32



Public Interest Bal ancing Test

73. Because the proposed stormvater systemw || be | ocated
in, on, and over certain wetlands, the Villages Inc. nust
provi de reasonabl e assurances that the systemw ||l not be
contrary to the public interest. This assessnment of this
permtting criteria requires that the District balance seven
factors. Wile the effects of the proposed activity wll be
permanent, the Villages Inc. has provided reasonabl e assurances
that it will not have an adverse inpact on the public health,
safety, or welfare; on fishing or recreational values; on the
flow of water; on environnental resources, including fish and
wildlife and surface water resources; or on off-site properties.
Furthernore, the District has carefully assessed the current
functions being provided by the affected wetland areas. Wth
respect to historical or archeol ogical resources, the Villages
Inc. has received letters fromthe Florida Departnent of State,
Division of Historical Resources, stating that there are no
significant historical or archeol ogical resources on the project
site that is the subject of this permt proceeding.

74. Thus, the evidence establishes reasonabl e assurances
that the Villages Inc.'s stormmvater systemw |l not be contrary
to the public interest. Additionally, the District and
Appl i cant presented uncontroverted evidence that the proposed

project will not adversely inpact a work of the District, and
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that there are no applicabl e special basin or geographic area
criteria.

CONCLUSI ONS OF LAW

75. The Division of Admi nistrative Hearings has
jurisdiction of the subject matter pursuant to Section 120.57,
Fl ori da Statutes.

76. None of the individual petitioners have established
that they are substantially affected parties. In addition, the
presi dent of SCAID has testified that only two of its 130
menbers will be directly affected by the project. Nonetheless,
each of the Petitioners — including SCAID - is a citizen of
Florida and, therefore, has standing to intervene in these
perm tting proceedi ngs pursuant to Section 403.312, Florida
Statutes. Such intervention includes the right to petition for
a hearing under Sections 120.569 and 120.57, Florida Statutes.

77. This is a de novo proceeding intended to formul ate

final agency action. Departnent of Transportation v. J.WC,

nc., 396 So. 2d 778, 786-87 (Fla. 1st DCA 1981). Applicants
have the burden of convincing the fact-finder, by preponderance
of the evidence, that the criteria for permtting have been

satisfied. Save Anna Marina, Inc. v. Departnent of

Transportation, 700 So. 2d 113, 116 and 117 (Fla. 2d DCA 1997)

(citing J.LWC). To carry the initial burden, applicants mnust

present a prinma facie case, based on credited and credible
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evidence of its entitlenment to a permt. County Line Coalition,

Inc. v. Southwest Florida Water Managenent District, ER FALR

'99:165 at 6 (SWWD 4/27/99). Accord Lee v. St. Johns River

Wat er Managenent Dist., ER FALR '99:353 at 21 (SJRWWD 9/24/99).

78. "The applicant’s burden is one of reasonable
assurances, not absolute guarantees." Lee, ER FALR ‘99: 353
at 21. "' Reasonabl e assurance' contenplates a substanti al
i kelihood that the project will be successfully
inplenmented. . . ." In the context of potential for harm of
nat ural resources, Florida courts have all owed agencies
flexibility in interpreting "reasonabl e assurances” and in
appl yi ng individual permt standards based on a totality of

ci rcunstances. . . . Ful ford v. Sout hwest Florida Water

Managenent District, ER FALR ' 00:102 at 6 (SWWWD 12/ 14/ 99)

79. As a general proposition, a party should be able to
antici pate that when agency enpl oyees or officials having
speci al know edge or expertise in the field accept data and
i nformati on supplied by the applicant, the sane data and
information, when properly identified and authenticated as
accurate and reliable by agency or other w tnesses, wll be
readily accepted by the hearing officer, in the absence of
evi dence show ng its inaccuracy or unreliability. J.WC , 396

So. 2d at 789. Accord Merrill Stevens Dry Dock Co. v. G and J.

| nvestors, 506 So. 2d 30 (Fla. 3d DCA 1987).
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80. Once an applicant has presented a prina facie case,

t he burden of going forward with contrary evidence shifts to the
parties opposing the issue of the permt. J.WC , 396 So. 2d at

789; County Line Coalition, ER FALR '99:353 at 6. Absent a

presentation by the opponents of contrary evidence, equival ent
inquality to that presented by the applicant, the permt nust
be issued. Id. "The applicant is not required to elimnate al
contrary possibilities or address inpacts which are only

t heoretical and could be nmeasured in real life." Fulford, ER

FALR 00: 102 at 6. Accord Lee, ER FALR ’'99:353 at 12 (an

opponent’ s burden cannot be nmet by way of presentation of nere
specul ation of what "m ght" occur).

81. The permtting criteria relevant to the issuance of a
wat er use permt by the District are set forth in Rule
40D 2. 301, Florida Adm nistrative Code, and are expanded upon in
the Basis for Review for Water Use Pernit Applications (the WIP
Basis for Review).! The Utility and the Authority have carried
t heir burden, having presented accurate and reliable information
t hat has been identified and authenticated by the District. The
Petitioners failed to present equival ent evidence to the
contrary.

82. Petitioners’ assertions that the proposed water use
permits will cause water to go to waste reflects a

m sunder standi ng of that permtting criterion. Section 4.12 of
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the WUP Basis of Review states that "[w]ater wi thdrawal s nust
not result in the waste of water, as defined in Rule [sic]
373.203(4)."? \Waste is the causing of excess water to run into a
surface water system unless the water is thereafter put to
beneficial use." The Basis of Review further states
specifically that the wi thdrawal of water for augnentation of a
wat er body is permssible if the water body thus augnented for a
beneficial use such as golf course irrigation and if the
quantity of water withdrawn is limted to that needed for such
use.

83. Since the Petitioners have not presented contrary
evi dence of equivalent quality to that presented by the
Respondents, the Uility and the Authority have net their burden
of proving, by a preponderance of the evidence, that their water
use permts will neet all of the permtting criteria. To the
extent that the Petitioners seek to have the pernmits deni ed,
based upon unadopted objectives or unwitten policies, such
considerations are not relevant to the permtting decisions at
hand. "The issuance of a SWW5 [ SWFWVD] permt nust be based
solely on conpliance with applicable permt criteria.” Driscol

v. Sout hwest Florida Water Managenment District, ER FALR ' 02:032

at 3 (SWFWD 11/24/01), citing Council of the Lower Keys v.

Toppi no, 429 So. 2d 67 (Fla. 3d DCA 1983). See also Save the

St. Johns River v. St. Johns River Water Managenent District,
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623 So. 2d 1193, 1205 (Fla. 1st DCA 1993) (in the absence of an
applicable permtting rule or the requisite show ng under
Section 120.57(1)(e), Florida Statutes, of an enforceable
unadopted rul e, consistency with agency objectives is not a
criterion for permt issuance).

84. Simlarly, the Villages Inc. together with the

District, presented a prima facie case satisfying all of the

permtting criteria for issuance of the ERP. Those criteria are
found at Rul es 40D-4. 301 and 40D-4.302, Florida Admnistrative
Code, and are expanded upon in the Basis of Review for
Envi ronnmental Resource Permt Applications within the Sout hwest
Fl ori da Water Managenent District ("ERP Basis of Review').® As
is clear fromthe Findings of Fact, the Villages Inc. has
satisfied each of the permitting criteria, only a few of which
requi re sonme consideration in these conclusions of |aw

85. Section 2.6.1 identifies the entities or persons that
wi Il be considered acceptable to satisfy the requirenent that a
proposed stormwvater systemis capable of being effective in
performance and functioning as proposed and that the activity
being permtted will be conducted by an entity with the
financial, legal, and admnistrative capabilities to ensure the
permt conditions will be met. See Rule 40D 4.301(1)(i)
and (j), Florida Adm nistration Code (stating those permtting

criteria). Included anong those acceptable entities are
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comunity devel opnent districts. Section 2.6.1.(b), ERP Basis
for Review. Since the record establishes that the Villages Inc.
intends that responsibility for construction and mai ntenance of
the stormmvater systemw |l be transferred to CDD No. 5, these
two permtting criteria have been satisfied.

86. The ERP Basis of Review also provides clarification of
the permtting criteria relating to the assessnent of potenti al
fl ooding and water quantity inpacts. For exanple, it provides
t hat encroachnents into the flood plain of 100-year storm event
nmust be replaced with conpensating storage capacity. The
Villages Inc. has satisfied this requirenent.

87. The ERP states that "[w] here practicable, systens
shall be designed to: . . . preserve site groundwater recharge
characteristics.” Wiile the Petitioners argue that this
provision will be violated by the Villages Inc.'s use of |ined
retenti on ponds, the preponderance of the evidence does not
support that position. Moreover, as indicated, there are
count er bal anci ng benefits to the Iined ponds that make their
elimnation fromthe proposed system "not practicable.”

88. Wth respect to wetl ands inpacts, the ERP Basis for
Revi ew st at es:

Wet | ands are inportant conponents of the
wat er resources because they often serve as
spawni ng, nursery and feeding habitats for

many species of fish and wildlife, and
because they often provide inportant fl ood
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storage, nutrient cycling, detrital
production, recreational and water quality
functions. . . Not all wetlands or other
surface waters provide all of these
functions, nor do they provide themto the
same extent.

It is the intent of the Governi ng Board that
the criteria in subsections 3.2 through
3.3.8 [of the ERP Basis of Review be

i npl emented in a manner which achi eves a
programatic goal and a project permtting
goal of no net |oss of wetlands or other
surface water functions . . . Unless
exenpted by statute or rule, permts are
required for the construction, alteration,
operation, nmaintenance, abandonnent and
renoval of systens so that the District can
conserve the beneficial functions of these
comruni ties

Section 3.1.0., ERP Basis of Review (enphasis supplied).
Clearly, the District does not intend this requirenent to
mandat e that there be no net |oss of wetland acreage. Rather,
it is the preservation of equivalent wetland functions that is
the goal. The Villages Inc. has satisfied this requirenent.
89. The ERP Basis of Review al so provi des assistance in
construction of the permitting criteria relating to cunulative
i npacts. Section 3.2.8 states that, in assessing whether
unaccept abl e curmul ative inpacts will occur, consideration nust
be given to activities which are under review, approved, or
vested pursuant to Section 380.06, Florida Statutes (the DRI
statute), or other activities regulated under Part IV,

Chapter 373, Florida Statutes, which may reasonably be expected
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to be located within wetlands or other surface waters in the
sane drai nage basin.

90. The Villages Inc. has provided the District with
uncontroverted evidence regarding the potential for cunulative
i npacts, including information relating to areas currently under
DRI review. The District has accepted that information as
accurate and reliable and has relied upon it as the basis for
its conclusion that there will be no cunul ative inpacts. Thus,
the Villages Inc. has satisfied this permt criterion as well.

RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
law, it is:

RECOMVENDED t hat a final order be entered issuing Water Use
Permt Nos. 20012236.000 and 20012239. 000 and Environnent al
Resource Permt No. 43020198.001, in accordance with the
District’s proposed agency action.

DONE AND ENTERED this 24th day of June, 2002, in

Tal | ahassee, Leon County, Florida.

DON W DAVI S

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 24th day of June, 2002.

ENDNOTES

1/ The WUP Basis for Review has been adopted by reference in
Rul e 40D 2.091, Florida Adm nistrative Code.

2/ Notably, Section 373.203(4), Florida Statutes, narrowy
defines waste as limted to flows of water from artesi an well s.

3/ The ERP Basis for Review has been adopted by reference in
Rul e 40D 4.091(1), Florida Adm nistrative Code. Wile the
current edition of that docunent was not incorporated into
SWWWD' s rules until February 27, 2002, there has been no
suggestion that the current edition includes substantive changes
that are significant to the consideration of The Villages Inc.'s
appl i cation.
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Sout hwest Fl ori da Water
Managenment District
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Brooksville, Florida 34609-6899
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Tal | ahassee, Florida 32302-0190
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Managenent District

2379 Broad Street

Brooksville, Florida 34604-6899
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Tenpl e Terrace, Florida 33617
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John R Thonas, Esquire
Thomas & Associ ates, P. A

233 Third Street, North

Suite 101

St. Petersburg, Florida 33701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the final order in this case.
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